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FI LED:
STATE OF ARI ZONA KATHY J LEMKE
V.
KEVIN L W SE PATRI CK E ELDRI DGE

FI NANCI AL SERVI CES- CCC
PHX JUSTI CE CT- NE
REMAND DESK CR- CCC

M NUTE ENTRY

NORTHEAST PHCENI X JUSTI CE COURT
Cit. No. 1928052

Charge: A. DU ALCOHOL
B. DU -BA .10 OR GREATER

DOB: 03/28/61
DOC. 03/03/01
This Court has jurisdiction of this appeal pursuant to the

Arizona Constitution Article VI, Section 16, and A.R S. Section
12- 124(A) .
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This matter has been under advi sement since the tine of
oral argunment on May 6, 2002. This decision is made within 30
days as required by Rule 9.8, Mricopa County Superior Court
Local Rules of Practice. This Court has considered the record
of the proceedi ngs fromthe Northeast Phoenix Justice Court,
exhi bits and the Menoranda subm tted by counsel.

Appel l ant, Kevin L. Wse, was arrested on March 3, 2001 and
charged with Driving Wile Under the Influence of I|ntoxicating
Li quor, a class 1 m sdeneanor in violation of AR S. Section 28-
1381(A) (1), Driving with a Bl ood Al cohol Content of .10 or
Greater, a class 1 mi sdeneanor in violation of AR S. Section
28-1381(A)(2), and two civil traffic violations which are not
the subject of this appeal. Appellant filed a Motion to Di sm ss
al l eging that he had been denied his right to an i ndependent
bl ood or breath test. An evidentiary hearing was held on that
nmotion and the trial judge denied the notion on Qctober 2, 2001.
Thereafter, the parties submtted the charges to the court
wi thout a jury on the basis of departnental reports. Appellant
was found guilty of the two m sdeneanor charges Decenber 17,
2001. Appellant has filed a tinmely Notice of Appeal in this
case.

The only issue raised on appeal by Appellant is whether the
trial judge erred in denying Appellant’s Mtion to D sm ss.
Appel l ant urged the trial judge, and now urges this court, to
di sm ss the case based upon an all eged denial of his right to an
i ndependent chem cal test. This Court considers Appellant’s
Motion to Dismiss in actuality a Motion to Suppress the results
of the breath test. This Court |acks authority to reverse a
trial judge s ruling on a Motion to Suppress or Dismss wthout
making a finding that the trial judge clearly abused her
discretion.® Wen a trial judge’s ruling on a Mdtion to Suppress
is supported by substantial evidence within the record, this
Court must affirmthe trial judge's ruling.? And, this Court
must view the facts in a light which is nost favorable to

! State v. Morales, 170 Ariz. 360, 824 P.2d 756 (App. 1991).
2 Pharo v. Tucson City Court, 167 Ariz. 571, 810 P.2d 569 (App. 1990).
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upholding the trial judge's ruIing, and nust resol ve reasonabl e

i nferences agai nst the Appell ant. This Court nust also defer to
the trial judge's factual findings where there are conflicts
within the evidence.* The trial judge, as a fact finder,
occupi es the nost advant ageous position of weighing the
credibility, veracity, and reliability of w tnesses and
docunmentary evidence. Cearly, the trial judge in this case
believed the testinony of the State’s w tnesses.

The trial judge' s finding is supported by the record in
this case. DPS Police Oficer Mchael L. Ransomtestified that
he arrested Appellant at 12:30 a.m He also testified that he
was with Appellant until 3:18 a.m and Appellant did not ever
request an independent chemical test.® Deputy Madi son H Moore
also testified that he works “central in-take division” at the
Madi son Street Jail.® Deputy More testified about the jail’s
procedures when an inmate woul d request an independent bl ood
test. He explained that the detention officers permt a
Def endant to use the tel ephone to nake arrangenents to have
soneone cone over to withdraw bl ood.” Deputy More al so
testified that a | ogbook is nmaintained in the ordinary course of
busi ness at the jail where notations are nmade regardi ng any
Def endant who requests an i ndependent chem cal test. Deputy
Moore brought the | ogbook to court and the | ogbook reflected no
request for a chem cal request by Appellant, Kevin Wse.

There is clearly substantial evidence in the record to
support the trial judge' s denial of Appellant’s Mtion to
Di sm ss.

| T 1S THEREFORE ORDERED affirm ng the order of the trial
court denying the Mdtion to D sm ss.

State v. CGuerra, 161 Ariz. 289, 778 P.2d 1185 (1989).

State v. Plew, 155 Ariz. 44, 745 P.2d 102 (1987).

R T. of evidentiary hearing (as transcri bed by Appellant) at page 7
Id. at page 25.

Id. at pages 27-28.
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| T 1S FURTHER ORDERED affirm ng the judgnents of guilt and
sent ences i nposed.

| T 1S FURTHER ORDERED renmandi ng this case back to the

Nor t heast Phoeni x Justice Court for all further and future
proceedings in this case.
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